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1.

Introduction

1.1

This update to the Aberford Neighbourhood Plan (NP) Habitats Regulations
Assessment (HRA) Screening Report (May 2017) has been produced following the
European Union Court of Justice Judgement in ‘People over Wind’ dated 12 April 2018
and subsequent changes to Habitats Regulations through The Conservation of
Habitats and Species and Planning (Various Amendments) (England and Wales)
Regulations 2018 which came into force on 28 December 2018.

1.2

In light of the EU Court of Justice Ruling and amendments to the Neighbourhood
Planning Basic Conditions, the Aberford Neighbourhood Plan has been re-screened
in order to determine whether the NP meets the Basic Conditions or breaches the
requirements of Chapter 8 of Part 6 of the above Regulations.

1.3

The NP has been re-screened with the agreement of Aberford Parish Council and the
independent examiner for the Aberford Neighbourhood Plan.

2.

The Conservation of Habitats and Species and
Planning (Various Amendments) (England and Wales)
Regulations 2018
2.1 These Regulations amend the definition of a basic condition in relation to the
examination of neighbourhood development plans. Examiners must now consider
whether “The making of the neighbourhood development plan does not breach the
requirements of Chapter 8 of Part 6 of the Conservation of Habitats and Species
Regulations 2017.” That requirement sets out the requirement for an appropriate
assessment of implications before a land use plan is given effect if the plan:
a) is likely to have a significant effect on a European site or a European
offshore marine site (either alone or in combination with other plans or
projects), and
b) is not directly connected with or necessary to the management of the site
(Regulation 105 (1))

2.2

The land use plan must only be given effect after the plan making authority has
“ascertained that it will not adversely affect the integrity of the European site or the
European offshore marine site.”

2.3

A qualifying body must provide enough information for the competent authority to allow
it to assess a neighbourhood plan proposal or to enable it to determine whether an
appropriate assessment is required through a screening stage assessment.

3.

HRA Screening Update

3.1

The HRA screening process involves an assessment of any plan or project to establish
if it has potential significant effects on European wildlife sites. The HRA screening
considers if the proposals in the neighbourhood plan have the potential to harm the
habitats or species for which European wildlife sites are designated. European wildlife
sites are:
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•
•

Special Protection Areas (SPA) designated under the Birds Directive
(79/409/EEC)
Special Areas of Conservation (SAC) designated under the Habitats Directive
(92/43/EEC).

3.2

In addition to SPA and SAC sites, Ramsar sites are designated under the Ramsar
Convention (Iran 1971 as amended by the Paris Protocol 1992). Although they are not
covered by the Habitats Regulations, as a matter of Government Policy, Ramsar sites
should be treated in the same way as European wildlife sites. European wildlife sites
and Ramsar sites are collectively known as Natura 2000 sites.

3.3

The initial screening stage of the HRA process determines if there are any Likely
Significant Effects (LSEs) possible as a result of the implementation of the plan (or
project) and if an appropriate assessment is needed. The focus of the initial screening
stage is restricted to assessing whether a LSE may occur, which is a ‘filter’ rather than
a detailed assessment of effects on the integrity of any site. Within this context, LSE
can be defined as follows “A likely significant effect (LSE) is any effect that may
reasonably be predicted as a consequence of a plan or project that may affect the
achievement of conservation objectives of the features for which the site was
designated, but excluding trivial or inconsequential effects.” (Source: Natural England)

Relevant Natura 2000 sites
3.4

As a general ‘rule of thumb’ it is identified that sites with pathways of 10-15km of the
plan/project boundary should be included within a HRA. Kirk Deighton Special Area of
Conservation (SAC) is the only international designated site within a 15km radius of
the Aberford Neighbourhood Area boundary.

3.5

The Kirk Deighton SAC is approximately 4ha is size and is located to the north of
Wetherby within the administrative area of Harrogate Borough Council (North
Yorkshire). The site lies about 500m north of the northern boundary of the Leeds City
Council administrative boundary. The SAC is situated approximately 10km away from
the Aberford Neighbourhood Area at its nearest point. It is therefore unlikely that any
policies or proposals in the draft plan will have an effect on Kirk Deighton SAC. A
location plan and the Natura 2000 data form are attached in Appendix 2.

3.6

The primary reason for the protection of this site is the presence of Great Crested
Newts (Triturus Cristatus) which breed in a large pond set in a depression in grazed
pasture. This main breeding pond has a water level that fluctuates widely, sometimes
leading to pond desiccation. As a result, there is relatively little aquatic vegetation but
egg-laying occurs and recruitment is successful intermittently; however, a large
population is present, demonstrating this species’ ability to thrive in temporary pond
sites. Newts range across an area comprising pasture with old hedgerows.

Consideration of the likely effects of the neighbourhood plan
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3.7

The following questions will help to establish whether an appropriate assessment is
required for the Aberford Neighbourhood Plan (NP):

a)

Is the Aberford NP directly connected with, or necessary to the management of
a European site for nature conservation?
No, the Kirk Deighton SAC does not lie within the Aberford Neighbourhood Area,
therefore the Aberford NP does not relate to nor is it directly connected with the
management of the SAC. The Kirk Deighton SAC is not within the administrative
boundary of the Leeds Metropolitan District. The policies in the Aberford NP can only
apply within the designated Neighbourhood Area, not outside.

b)

Does the Aberford NP propose new development or allocate sites for
development?
No, the Aberford NP does not propose new development or allocate sites for
development, it seeks to shape development that will come forward in the
Neighbourhood Area.
It includes policies covering:
• Green Environment
• Built Heritage
• Community Facilities and Services
• Housing (key guiding principles for planned and windfall housing development
proposals and housing mix)

c)

Are there any other projects or plans that together with the Aberford NP could
impact on the integrity of a European site, the ‘in combination’ effect?
Leeds Site Allocations Plan (SAP)
The Site Allocations Plan is at an advanced stage and the Inspectors Main
Modifications are currently subject to consultation (21 January – 4 March 2019). On 21
December 2018, the Council wrote to the SAP Inspectors to provide a HRA Screening
& Appropriate Assessment of the SAP.
In order to consider the in combination effect, it is appropriate to refer to the Screening
& Appropriate Assessment of the SAP which assesses the in combination effect of the
Site Allocations Plan with other plans and projects. The HRA Screening of the Aberford
NP is sequential to the Appropriate Assessment of the SAP as policies within the
neighbourhood plan are additional to those in the SAP.
Para 4.2 of the SAP Screening & Appropriate Assessment of the SAP states:
With regard to the Kirk Deighton SAC (which occurs 500 metres north of the Leeds
MD and is situated with the administrative area of Harrogate Borough Council), the
proposed housing, employment and green space SAP allocations are identified on
Plan 2 for information, showing the nearest allocation being 1.01km away.
Para 4.5 states:
Advice from Natural England dated 24th August 2016 stated that the distance normally
considered for acid and nitrogen deposition is 200 metres, and that specifically in the
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case of Kirk Deighton SAC because allocations are to the east of the SAC emissions
will normally go in the opposite direction (from predominantly westerly UK winds).
Therefore consideration is only required of roads within 200m of European Sites that
are expected to experience an increase in traffic. Appendix 11 shows the nearest road
that is likely to receive any increase in traffic being 382.5 metres away.
Using the Site Improvement Plan for Kirk Deighton SAC, the Appropriate Assessment
concludes for each environmental consideration related to the site, the SAP does not
give rise to any potential LSE and therefore the SAP is screened out. Para 1.6 of the
Screening & Appropriate Assessment states:
It is confirmed also that this HRA Screening and subsequent Appropriate Assessment
has been undertaken with due regard to the judgment of the Court of Justice of the
European Union (CJEU) C-323/17 dated 12 April 2018 in People over Wind, Peter
Sweetman v Coillite Teoranta.
The Site Allocations Plan does not allocate any new development sites within the
Aberford Neighbourhood Area.
Aberford Neighbourhood Plan
The Aberford NP does not propose any development sites, rather the policies
proposed will help to shape new development within the Neighbourhood Area. There
are no identified likely significant effects of this Plan on Kirk Deighton SAC. The policies
within the plan are required to be in general conformity with those of the development
plan and the Council considers that the Aberford NP meets this Basic Condition. The
neighbourhood plan does not promote a greater amount of development than set out
in the Local Plan.
Taking the above into account, it is not considered that the Aberford NP, in combination
with the SAP would give rise to any Likely Significant Effects and therefore further
Appropriate Assessment is not required as the neighbourhood plan is screened out.
Consultation with Natural England
3.8

Natural England is a non-departmental public body whose statutory purpose is to
ensure that the natural environment is conserved, enhanced, and managed for the
benefit of present and future generations, thereby contributing to sustainable
development. Natural England is the statutory consultee for the purposes of the
Habitats Regulations Assessment Screening.

3.9

On 10th August 2018 the Council sent a draft HRA Screening Update for the Aberford
NP (2018) to Natural England and asked that consideration be given to the 2017
Screening Report and this update in light of the Judgement. On 24 August 2018 Natural
England responded to the consultation (Appendix 1) and made the following
comments:
Habitats Regulations Assessment
Natural England has commented previously on the screening of the Aberford
Neighbourhood Plan with regards to the Habitats Regulations1 in our letter
dated 11 August 2017 (our ref 220233). We welcome the updated report and
broadly agree with the conclusions but have the following comments to make
regarding the recent.
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A recent judgment from the Court of Justice of the European Union (Case C323/17 People Over Wind v Coillte Teoranta) has provided authoritative
interpretation relating to the use of mitigation measures at the screening stage
of a Habitats Regulations Assessment (‘HRA’) when deciding whether an
appropriate assessment of a plan or project is required. The court concluded
that measures intended to avoid or reduce the harmful effects of a plan or
project on a European Site can only be considered as part of the appropriate
assessment stage of HRA, and not at the preceding screening stage. This
means that it is no longer appropriate to rely on these measures when deciding
whether a plan or project is likely to have a significant effect on a European
site(s).
Natural England is currently considering the particular implications of the
judgment for its advice on neighbourhood planning and the basic condition that
the making of the neighbourhood plan is not likely to have a significant effect
on a European site (paragraph 1, Schedule 2 of the Neighbourhood Planning
(General) Regulations 2012).
In the interim, we advise that local planning authorities, as competent authority
for neighbourhood plans, should consider this judgment before relying on
measures intended to avoid or reduce the harmful effects of the plan to screen
out neighbourhood plans under the Conservation of Habitats and Species
Regulations 2017. Local planning authorities may wish to take their own legal
advice on the implications of the judgement.
The lack of specific comments from Natural England at this stage should not
be taken to imply that there are no potential impacts on European Sites arising
from the proposed plan.
3.10

The Council refers to Natural England’s response of 2017 in respect of the potential
effects of the proposed plan that states “in our view the proposals contained within
the plan will not have significant effects on sensitive sites that Natural England has a
statutory duty to protect.”

3.11

Additionally, on 27 November 2018, Natural England provided a response to the
Council’s draft HRA Screening and Appropriate Assessment of the SAP confirming
that:
We are satisfied that the assessment has utilised the 200m threshold as set out in
the Department for Transport’s Design Manual for Roads and Bridges. We advise
that you should be aware that Harrogate Borough Council have recently undertaken
some further assessment of traffic emission impacts on Kirk Deighton Special Area
Conservation (SAC) from their Local Plan. However, provided that your traffic
assessment is correct that the SAP does not impact on any roads within 200m of the
European site, further assessment of the SAP will not be needed.

3.12

As the Aberford NP does not propose to allocate land for new development, it is not
likely that the Aberford NP will impact on any roads within the 200m buffer of the Kirk
Deighton SAC.

3.13

The Council has considered the Judgement, the HRA Screening & Assessment of
the SAP and has not relied on measures intended to avoid or reduce the harmful
effects of the plan in order to screen out the neighbourhood plan under the
Conservation of Habitats and Species Regulations 2018.
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4.

HRA Screening Update Conclusion

4.1

It is considered that none of the policies in the Aberford NP would give rise to any
Likely Significant Effects on the Kirk Deighton SAC, and therefore the NP does not
give rise to, or include, any mitigation measures.

4.2

Natural England did not consider that the Neighbourhood Plan would have significant
effects on sensitive sites in the consultation response of 2017, and has agreed with
the conclusions put forward in a draft HRA Screening Update (August 2018).

4.3

In light of the above, it is considered that given that no likely significant positive or
negative effects on the Kirk Deighton SAC are identified for the Aberford NP either
alone or in combination with other plans or projects, this HRA Screening Update
therefore concludes that the NP does not require further Appropriate Assessment.

5.

Further European Union Court of Justice Ruling

5.1

On 25 July 2018 the Court of Justice (Second Chamber) ruled in the case of Grace,
Sweetman and the National Planning Appeals Board Ireland (ECLI:EU:C2018:593).
The Judgement relates to how the conclusions of the Appropriate Assessment should
be interpreted which in turn determines whether Article 6(3) or Article 6(4) of the
Directive applies.

5.2

As the HRA Screening update for the Aberford NP has concluded no appropriate
assessment is required, this Judgement is not applicable.
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Appendix 1: Natural England Consultation Response to the
Aberford Neighbourhood Plan HRA Screening Update
24 August 2018
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Date:
Our ref:

24 August 2018
255083

Abbie Miladinovic
Neighbourhood Planning
Leeds City Council
Abbie.Miladinovic@leeds.gov.uk
BY EMAIL ONLY

Dear Abbie
Planning consultation: Aberford NP HRA Screening August 2018
Thank you for your consultation on the above dated 10 August 2018.
Natural England is a non-departmental public body. Our statutory purpose is to ensure that the
natural environment is conserved, enhanced, and managed for the benefit of present and future
generations, thereby contributing to sustainable development.
Habitats Regulations Assessment
Natural England has commented previously on the screening of the Aberford Neighbourhood Plan
with regards to the Habitats Regulations1 in our letter dated 11 August 2017 (our ref 220233). We
welcome the updated report and broadly agree with the conclusions but have the following
comments to make regarding the recent.
A recent judgment from the Court of Justice of the European Union (Case C-323/17 People Over
Wind v Coillte Teoranta) has provided authoritative interpretation relating to the use of mitigation
measures at the screening stage of a Habitats Regulations Assessment (‘HRA’) when deciding
whether an appropriate assessment of a plan or project is required. The court concluded that
measures intended to avoid or reduce the harmful effects of a plan or project on a European Site
can only be considered as part of the appropriate assessment stage of HRA, and not at the
preceding screening stage. This means that it is no longer appropriate to rely on these measures
when deciding whether a plan or project is likely to have a significant effect on a European site(s).
Natural England is currently considering the particular implications of the judgment for its advice on
neighbourhood planning and the basic condition that the making of the neighbourhood plan is not
likely to have a significant effect on a European site (paragraph 1, Schedule 2 of the Neighbourhood
Planning (General) Regulations 2012).
In the interim, we advise that local planning authorities, as competent authority for neighbourhood
plans, should consider this judgment before relying on measures intended to avoid or reduce the
harmful effects of the plan to screen out neighbourhood plans under the Conservation of Habitats
and Species Regulations 2017. Local planning authorities may wish to take their own legal advice
on the implications of the judgment.
The lack of specific comments from Natural England at this stage should not be taken to imply that
there are no potential impacts on European Sites arising from the proposed plan.
We would be happy to comment further should the need arise but if in the meantime you have any
1

Conservation of Habitats and Species Regulations (2017)

queries please do not hesitate to contact us.
For any queries relating to the specific advice in this letter please contact Merlin Ash at
or on
. For any new consultations, or to provide
further information on this consultation please send your correspondences to
consultations@naturalengland.org.uk.

Yours sincerely

Merlin Ash
Yorkshire and Northern Lincolnshire Team
Natural England

Appendix 2: Map Showing Aberford Neighbourhood Area and
Kirk Deighton SAC
Natura 2000 Data Form for Kirk Deighton SAC
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UK SAC data form

NATURA 2000
STANDARD DATA FORM
FOR SPECIAL PROTECTION AREAS (SPA)
FOR SITES ELIGIBLE FOR IDENTIFICATION AS SITES OF COMMUNITY IMPORTANCE (SCI)
AND
FOR SPECIAL AREAS OF CONSERVATION (SAC)

1. Site identification:
1.1 Type

1.2 Site code

B

1.3 Compilation date

UK0030178

1.4 Update

200107

1.5 Relationship with other Natura 2000 sites

1.6 Respondent(s)
1.7 Site name

International Designations, JNCC, Peterborough

Kirk Deighton

1.8 Site indication and designation classification dates
200107
200412

date site proposed as eligible as SCI
date confirmed as SCI
date site classified as SPA
date site designated as SAC

200504

2. Site location:
2.1 Site centre location
longitude
01 23 47 W

latitude
53 56 43 N

2.2 Site area (ha)

2.3 Site length (km)

4.03

2.5 Administrative region
NUTS code
UK22

Region name

% cover

North Yorkshire

100.00%

2.6 Biogeographic region
X
Alpine

Atlantic

Boreal

Continental

Macaronesia

Mediterranean

3. Ecological information:
3.1 Annex I habitats
Habitat types present on the site and the site assessment for them:
Annex I habitat

Kirk Deighton
Natura 2000 Data Form

% cover

Page 1

Representati
vity

Relative
surface

Conservation
status

Global
assessment

Produced by JNCC., 27/07/11

UK SAC data form

3.2 Annex II species
Population
Resident
Species name

Triturus cristatus

Site assessment

Migratory
Breed

Commo
n

Winter

-

Stage

-

-

Population

Conservation

Isolation

C

C

C

Global

B

4. Site description
4.1 General site character
Habitat classes

% cover

Marine areas. Sea inlets
Tidal rivers. Estuaries. Mud flats. Sand flats. Lagoons (including saltwork basins)
Salt marshes. Salt pastures. Salt steppes
Coastal sand dunes. Sand beaches. Machair
Shingle. Sea cliffs. Islets
Inland water bodies (standing water, running water)
Bogs. Marshes. Water fringed vegetation. Fens
Heath. Scrub. Maquis and garrigue. Phygrana
Dry grassland. Steppes
Humid grassland. Mesophile grassland
Alpine and sub-alpine grassland
Improved grassland
Other arable land
Broad-leaved deciduous woodland
Coniferous woodland
Evergreen woodland
Mixed woodland
Non-forest areas cultivated with woody plants (including orchards, groves, vineyards, dehesas)
Inland rocks. Screes. Sands. Permanent snow and ice
Other land (including towns, villages, roads, waste places, mines, industrial sites)
Total habitat cover

3.0

95.0

2.0

100%

4.1 Other site characteristics
Soil & geology:
Clay, Neutral

Geomorphology & landscape:
Lowland

4.2 Quality and importance
Triturus cristatus
• for which this is considered to be one of the best areas in the United Kingdom.

4.3 Vulnerability
Kirk Deighton is subject to variable water levels which means the ponds do not hold water some years. The
situation will need to be kept under review. The ponds are situated in a heavily grazed pasture. While this is
not a problem in itself the pond edges tend to be heavily poached and there is little aquatic vegetation. An
agreement will be sought with the land manager that would involve fencing of the pond and setting aside a
small section of the pasture to improve the habitat for newts.

Kirk Deighton
Natura 2000 Data Form
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UK SAC data form

5. Site protection status and relation with CORINE biotopes:
5.1 Designation types at national and regional level
Code

% cover

UK04 (SSSI/ASSI)

Kirk Deighton
Natura 2000 Data Form

100.0
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